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(4) When using funds appropriated 
under the American Recovery and Re-
investment Act of 2009 (Pub. L. 111–5), 
the definition of ‘‘domestic manufac-
tured construction material’’ requires 
manufacture in the United States but 

does not include a requirement with re-
gard to the origin of the components. 

[64 FR 72419, Dec. 27, 1999, as amended at 67 
FR 21535, Apr. 30, 2002; 71 FR 20306, Apr. 19, 
2006; 71 FR 57377, Sept. 28, 2006; 74 FR 14626, 
Mar. 31, 2009] 

25.002 Applicability of subparts. 
The following table shows the applicability of the subparts. Subpart 25.5 pro-

vides comprehensive procedures for offer evaluation and examples. 

Subpart 

Supplies for use Construction Services 
performed 

Inside 
U.S. 

Out-
side 
U.S. 

Inside 
U.S. 

Out-
side 
U.S. 

Inside 
U.S. 

Out-
side 
U.S. 

25.1 ..... Buy American Act—Supplies ............................................. X ............ ............ ............ ............ ............
25.2 ..... Buy American Act—Construction Materials ...................... ............ ............ X ............ ............ ............
25.3 ..... Contracts Performed Outside the United States ............... ............ X ............ X ............ X 
25.4 ..... Trade Agreements ............................................................. X X X X X X 
25.5 ..... Evaluating Foreign Offers—Supply Contracts ................... X X ............ ............ ............ ............
25.6 ..... American Recovery and Reinvestment Act—Buy Amer-

ican Act—Construction Materials.
............ ............ X ............ ............ ............

25.7 ..... Prohibited Sources ............................................................ X X X X X X 
25.8 ..... Other International Agreements and Coordination ............ X X ............ X ............ X 
25.9 ..... Customs and Duties .......................................................... X ............ ............ ............ ............ ............
25.10 ..... Additional Foreign Acquisition Regulations ....................... X X X X X X 
25.11 ..... Solicitation Provisions and Contract Clauses .................... X X X X X X 

[64 FR 72419, Dec. 27, 1999, as amended at 67 FR 21535, Apr. 30, 2002; 71 FR 20306, Apr. 19, 2006; 
73 FR 10957, Feb. 28, 2008; 74 FR 14626, Mar. 31, 2009] 

25.003 Definitions. 
As used in this part— 
Canadian end product means an arti-

cle that— 
(1) Is wholly the growth, product, or 

manufacture of Canada; or 
(2) In the case of an article that con-

sists in whole or in part of materials 
from another country, has been sub-
stantially transformed in Canada into 
a new and different article of com-
merce with a name, character, or use 
distinct from that of the article or ar-
ticles from which it was transformed. 
The term refers to a product offered for 
purchase under a supply contract, but 
for purposes of calculating the value of 
the end product includes services (ex-
cept transportation services) inci-
dental to the article, provided that the 
value of those incidental services does 
not exceed that of the article itself. 

Caribbean Basin country means any of 
the following countries: Antigua and 
Barbuda, Aruba, Bahamas, Barbados, 
Belize, British Virgin Islands, Domi-
nica, Grenada, Guyana, Haiti, Jamaica, 

Montserrat, Netherlands Antilles, St. 
Kitts and Nevis, St. Lucia, St. Vincent 
and the Grenadines, or Trinidad and 
Tobago. 

Caribbean Basin country end product— 
(1) Means an article that— 
(i)(A) Is wholly the growth, product, 

or manufacture of a Caribbean Basin 
country; or 

(B) In the case of an article that con-
sists in whole or in part of materials 
from another country, has been sub-
stantially transformed in a Caribbean 
Basin country into a new and different 
article of commerce with a name, char-
acter, or use distinct from that of the 
article or articles from which it was 
transformed; and 

(ii) Is not excluded from duty-free 
treatment for Caribbean countries 
under 19 U.S.C. 2703(b). 

(A) For this reason, the following ar-
ticles are not Caribbean Basin country 
end products: 

(1) Tuna, prepared or preserved in 
any manner in airtight containers. 
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(2) Petroleum, or any product derived 
from petroleum. 

(3) Watches and watch parts (includ-
ing cases, bracelets, and straps) of 
whatever type including, but not lim-
ited to, mechanical, quartz digital, or 
quartz analog, if such watches or watch 
parts contain any material that is the 
product of any country to which the 
Harmonized Tariff Schedule of the 
United States (HTSUS) column 2 rates 
of duty apply (i.e., Afghanistan, Cuba, 
Laos, North Korea, and Vietnam). 

(4) Certain of the following: textiles 
and apparel articles; footwear, hand-
bags, luggage, flat goods, work gloves, 
and leather wearing apparel; or 
handloomed, handmade, and folklore 
articles. 

(B) Access to the HTSUS to deter-
mine duty-free status of articles of the 
types listed in paragraph (1)(ii)(A)(4) of 
this definition is available via the 
Internet at http://www.usitc.gov/tata/hts/ 
. In particular, see the following: 

(1) General Note 3(c), Products Eligi-
ble for Special Tariff treatment. 

(2) General Note 17, Products of 
Countries Designated as Beneficiary 
Countries under the United States-Car-
ibbean Basin Trade Partnership Act of 
2000. 

(3) Section XXII, Chapter 98, Sub-
chapter II, Articles Exported and Re-
turned, Advanced or Improved Abroad, 
U.S. Note 7(b). 

(4) Section XXII, Chapter 98, Sub-
chapter XX, Goods Eligible for Special 
Tariff Benefits under the United 
States-Caribbean Basin Trade Partner-
ship Act; and 

(2) Refers to a product offered for 
purchase under a supply contract, but 
for purposes of calculating the value of 
the acquisition, includes services (ex-
cept transportation services) inci-
dental to the article, provided that the 
value of those incidental services does 
not exceed that of the article itself. 

Civil aircraft and related articles 
means— 

(1) All aircraft other than aircraft to 
be purchased for use by the Depart-
ment of Defense or the U.S. Coast 
Guard; 

(2) The engines (and parts and compo-
nents for incorporation into the en-
gines) of these aircraft; 

(3) Any other parts, components, and 
subassemblies for incorporation into 
the aircraft; and 

(4) Any ground flight simulators, and 
parts and components of these simula-
tors, for use with respect to the air-
craft, whether to be used as original or 
replacement equipment in the manu-
facture, repair, maintenance, rebuild-
ing, modification, or conversion of the 
aircraft and without regard to whether 
the aircraft or articles receive duty- 
free treatment under section 601(a)(2) 
of the Trade Agreements Act. 

Component means an article, mate-
rial, or supply incorporated directly 
into an end product or construction 
material. 

Construction material means an arti-
cle, material, or supply brought to the 
construction site by a contractor or 
subcontractor for incorporation into 
the building or work. The term also in-
cludes an item brought to the site 
preassembled from articles, materials, 
or supplies. However, emergency life 
safety systems, such as emergency 
lighting, fire alarm, and audio evacu-
ation systems, that are discrete sys-
tems incorporated into a public build-
ing or work and that are produced as 
complete systems, are evaluated as a 
single and distinct construction mate-
rial regardless of when or how the indi-
vidual parts or components of those 
systems are delivered to the construc-
tion site. Materials purchased directly 
by the Government are supplies, not 
construction material. 

Cost of components means— 
(1) For components purchased by the 

contractor, the acquisition cost, in-
cluding transportation costs to the 
place of incorporation into the end 
product or construction material 
(whether or not such costs are paid to 
a domestic firm), and any applicable 
duty (whether or not a duty-free entry 
certificate is issued); or 

(2) For components manufactured by 
the contractor, all costs associated 
with the manufacture of the compo-
nent, including transportation costs as 
described in paragraph (1) of this defi-
nition, plus allocable overhead costs, 
but excluding profit. Cost of compo-
nents does not include any costs asso-
ciated with the manufacture of the end 
product. 
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Designated country means any of the 
following countries: 

(1)A World Trade Organization Gov-
ernment Procurement Agreement 
country (Aruba, Austria, Belgium, Bul-
garia, Canada, Cyprus, Czech Republic, 
Denmark, Estonia, Finland, France, 
Germany, Greece, Hong Kong, Hun-
gary, Iceland, Ireland, Israel, Italy, 
Japan, Korea (Republic of), Latvia, 
Liechtenstein, Lithuania, Luxembourg, 
Malta, Netherlands, Norway, Poland, 
Portugal, Romania, Singapore, Slovak 
Republic, Slovenia, Spain, Sweden, 
Switzerland, Taiwan (known in the 
World Trade Organization as ‘‘the Sep-
arate Customs Territory of Taiwan, 
Penghu, Kinmen and Matsu’’ (Chinese 
Taipei)) or United Kingdom); 

(2) A Free Trade Agreement country 
(Australia, Bahrain, Canada, Chile, 
Costa Rica, Dominican, El Salvador, 
Guatemala, Honduras, Mexico, Mo-
rocco, Nicaragua, Oman, Peru, or 
Singapore); 

(3) A least developed country (Af-
ghanistan, Angola, Bangladesh, Benin, 
Bhutan, Burkina Faso, Burundi, Cam-
bodia, Central African Republic, Chad, 
Comoros, Democratic Republic of 
Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gam-
bia, Guinea, Guinea-Bissau, Haiti, 
Kiribati, Laos, Lesotho, Liberia, Mada-
gascar, Malawi, Maldives, Mali, Mauri-
tania, Mozambique, Nepal, Niger, 
Rwanda, Samoa, Sao Tome and Prin-
cipe, Senegal, Sierra Leone, Solomon 
Islands, Somalia, Tanzania, Togo, 
Tuvalu, Uganda, Vanuatu, Yemen, or 
Zambia); or 

(4) A Caribbean Basin country (Anti-
gua and Barbuda, Aruba, Bahamas, 
Barbados, Belize, British Virgin Is-
lands, Dominica, Grenada, Guyana, 
Haiti, Jamaica, Montserrat, Nether-
lands Antilles, St. Kitts and Nevis, St. 
Lucia, St. Vincent and the Grenadines, 
or Trinidad and Tobago). 

Designated country end product means 
a WTO GPA country end product, an 
FTA country end product, a least de-
veloped country end product, or a Car-
ibbean Basin country end product. 

Domestic construction material means— 
(1) An unmanufactured construction 

material mined or produced in the 
United States; 

(2) A construction material manufac-
tured in the United States, if— 

(i) The cost of its components mined, 
produced, or manufactured in the 
United States exceeds 50 percent of the 
cost of all its components. Components 
of foreign origin of the same class or 
kind for which nonavailability deter-
minations have been made are treated 
as domestic; or 

(ii) The construction material is a 
COTS item. 

Domestic end product means— 
(1) An unmanufactured end product 

mined or produced in the United 
States; 

(2) An end product manufactured in 
the United States, if— 

(i) The cost of its components mined, 
produced, or manufactured in the 
United States exceeds 50 percent of the 
cost of all its components. Components 
of foreign origin of the same class or 
kind as those that the agency deter-
mines are not mined, produced, or 
manufactured in sufficient and reason-
ably available commercial quantities 
of a satisfactory quality are treated as 
domestic. Scrap generated, collected, 
and prepared for processing in the 
United States is considered domestic; 
or 

(ii) The end product is a COTS item. 
Domestic offer means an offer of a do-

mestic end product. When the solicita-
tion specifies that award will be made 
on a group of line items, a domestic 
offer means an offer where the pro-
posed price of the domestic end prod-
ucts exceeds 50 percent of the total pro-
posed price of the group. 

Eligible offer means an offer of an eli-
gible product. When the solicitation 
specifies that award will be made on a 
group of line items, an eligible offer 
means a foreign offer where the com-
bined proposed price of the eligible 
products and the domestic end prod-
ucts exceeds 50 percent of the total pro-
posed price of the group. 

Eligible product means a foreign end 
product, construction material, or 
service that, due to applicability of a 
trade agreement to a particular acqui-
sition, is not subject to discriminatory 
treatment. 

End product means those articles, 
materials, and supplies to be acquired 
for public use. 
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Foreign construction material means a 
construction material other than a do-
mestic construction material. 

Foreign contractor means a contractor 
or subcontractor organized or existing 
under the laws of a country other than 
the United States. 

Foreign end product means an end 
product other than a domestic end 
product. 

Foreign offer means any offer other 
than a domestic offer. 

Free Trade Agreement country means 
Australia, Bahrain, Canada, Chile, 
Costa Rica, Dominican Republic, El 
Salvador, Guatemala, Honduras, Mex-
ico, Morocco, Nicaragua, Oman, Peru, 
or Singapore. 

Free Trade Agreement country end 
product means an article that— 

(1) Is wholly the growth, product, or 
manufacture of a Free Trade Agree-
ment (FTA) country; or 

(2) In the case of an article that con-
sists in whole or in part of materials 
from another country, has been sub-
stantially transformed in an FTA 
country into a new and different arti-
cle of commerce with a name, char-
acter, or use distinct from that of the 
article or articles from which it was 
transformed. The term refers to a prod-
uct offered for purchase under a supply 
contract, but for purposes of calcu-
lating the value of the end product, in-
cludes services (except transportation 
services) incidental to the article, pro-
vided that the value of those incidental 
services does not exceed that of the ar-
ticle itself. 

Israeli end product means an article 
that— 

(1) Is wholly the growth, product, or 
manufacture of Israel; or 

(2) In the case of an article that con-
sists in whole or in part of materials 
from another country, has been sub-
stantially transformed in Israel into a 
new and different article of commerce 
with a name, character, or use distinct 
from that of the article or articles 
from which it was transformed. 

Least developed country means any of 
the following countries: Afghanistan, 
Angola, Bangladesh, Benin, Bhutan, 
Burkina Faso, Burundi, Cambodia, 
Central African Republic, Chad, 
Comoros, Democratic Republic of 
Congo, Djibouti, East Timor, Equa-

torial Guinea, Eritrea, Ethiopia, Gam-
bia, Guinea, Guinea-Bissau, Haiti, 
Kiribati, Laos, Lesotho, Liberia, Mada-
gascar, Malawi, Maldives, Mali, Mauri-
tania, Mozambique, Nepal, Niger, 
Rwanda, Samoa, Sao Tome and Prin-
cipe, Senegal, Sierra Leone, Solomon 
Islands, Somalia, Tanzania, Togo, 
Tuvalu, Uganda, Vanuatu, Yemen, or 
Zambia. 

Least developed country end product 
means an article that— 

(1) Is wholly the growth, product, or 
manufacture of a least developed coun-
try; or 

(2) In the case of an article that con-
sists in whole or in part of materials 
from another country, has been sub-
stantially transformed in a least devel-
oped country into a new and different 
article of commerce with a name, char-
acter, or use distinct from that of the 
article or articles from which it was 
transformed. The term refers to a prod-
uct offered for purchase under a supply 
contract, but for purposes of calcu-
lating the value of the end product, in-
cludes services (except transportation 
services) incidental to the article, pro-
vided that the value of those incidental 
services does not exceed that of the ar-
ticle itself. 

Noneligible offer means an offer of a 
noneligible product. 

Noneligible product means a foreign 
end product that is not an eligible 
product. 

United States means the 50 States, the 
District of Columbia, and outlying 
areas. 

U.S.-made end product means an arti-
cle that is mined, produced, or manu-
factured in the United States or that is 
substantially transformed in the 
United States into a new and different 
article of commerce with a name, char-
acter, or use distinct from that of the 
article or articles from which it was 
transformed. 

World Trade Organization Government 
Procurement Agreement (WTO GPA) 
country means any of the following 
countries: Aruba, Austria, Belgium, 
Bulgaria, Canada, Cyprus, Czech Re-
public, Denmark, Estonia, Finland, 
France, Germany, Greece, Hong Kong, 
Hungary, Iceland, Ireland, Israel, Italy, 
Japan, Korea (Republic of), Latvia, 
Liechtenstein, Lithuania, Luxembourg, 
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Malta, Netherlands, Norway, Poland, 
Portugal, Romania, Singapore, Slovak 
Republic, Slovenia, Spain, Sweden, 
Switzerland, Taiwan, or United King-
dom. 

WTO GPA country end product means 
an article that— 

(1) Is wholly the growth, product, or 
manufacture of a WTO GPA country; 
or 

(2) In the case of an article that con-
sists in whole or in part of materials 
from another country, has been sub-
stantially transformed in a WTO GPA 
country into a new and different arti-
cle of commerce with a name, char-
acter, or use distinct from that of the 
article or articles from which it was 
transformed. The term refers to a prod-
uct offered for purchase under a supply 
contract, but for purposes of calcu-
lating the value of the end product in-
cludes services (except transportation 
services) incidental to the article, pro-
vided that the value of those incidental 
services does not exceed that of the ar-
ticle itself. 

[64 FR 72419, Dec. 27, 1999] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting 25.003, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access. 

25.004 Reporting of acquisition of end 
products manufactured outside the 
United States. 

(a) In accordance with the require-
ments of 41 U.S.C. 10a, the head of each 
Federal agency must submit a report 
to Congress on the amount of the ac-
quisitions made by the agency from en-
tities that manufacture end products 
outside the United States in that fiscal 
year. 

(b) This report will be partially based 
on information collected from offerors 
using solicitation provision 52.225–18, 
Place of Manufacture (and its commer-
cial item equivalent in 52.212–3, Offeror 
Representations and Certifications– 
Commercial Items). For purposes of 
this report, the criteria established in 
the law is only whether the place of 
manufacture of an end product is in the 
United States or outside the United 

States, without regard to the origin of 
the components (see 25.001(c)). 

[71 FR 57377, Sept. 28, 2006, as amended at 72 
FR 46327, Aug. 17, 2007] 

Subpart 25.1—Buy American 
Act—Supplies 

25.100 Scope of subpart. 
(a) This subpart implements— 
(1) The Buy American Act (41 U.S.C. 

10a - 10d); 
(2) Executive Order 10582, December 

17, 1954; and 
(3) Waiver of the component test of 

the Buy American Act for acquisitions 
of commercially available off-the-shelf 
(COTS) items in accordance with 41 
U.S.C 431. 

(b) It applies to supplies acquired for 
use in the United States, including sup-
plies acquired under contracts set aside 
for small business concerns, if— 

(1) The supply contract exceeds the 
micro-purchase threshold; or 

(2) The supply portion of a contract 
for services that involves the fur-
nishing of supplies (e.g., lease) exceeds 
the micro-purchase threshold. 

[74 2722, Jan. 15, 2009] 

25.101 General. 
(a) The Buy American Act restricts 

the purchase of supplies that are not 
domestic end products. For manufac-
tured end products, the Buy American 
Act uses a two-part test to define a do-
mestic end product. 

(1) The article must be manufactured 
in the United States; and 

(2) The cost of domestic components 
must exceed 50 percent of the cost of 
all the components. In accordance with 
41 U.S.C. 431, this component test of 
the Buy American Act has been waived 
for acquisitions of COTS items (see 
12.505(a)). 

(b) The Buy American Act applies to 
small business set-asides. A manufac-
tured product of a small business con-
cern is a U.S.-made end product, but is 
not a domestic end product unless it 
meets the component test in paragraph 
(a)(2) of this section. 

(c) Exceptions that allow the pur-
chase of a foreign end product are list-
ed at 25.103. The unreasonable cost ex-
ception is implemented through the 
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